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Henrietta Sinclair, lawful daughter and executrix de- 
cerned and ordained to the deceaſed Donald Sin- 
clair of Olrick, and Benjamin Moodie of Mel- 
letter, Eſq; her huſband, for his intereſt, purſuers, 


TO 


T The P b T IT I ON of Charles Sin Clair of Olrick, 
defender. | oy 1 


of Donald Sinclair of Olrick, was married to Benjamin 
Moodie of Melſetter, a gentleman of an eſtate 1 in Olrick's: 


T: the year 1755, Hecrietts Sinclair the only daughter 
neighbourhood. 


eſtate of Melſetter was ſettled upon the iſſue of the marriage; 
and other proper and uſual proviſions were made for the wife 
and younger children; and the contract bears, That * for 
* the which cauſes, and on the other part, the ſaid Donald 
« Sinclair of Olrick has inſtantly made payment to the ſaid. 


% in name of tocher with his. ſaid daughter; whereof the 


By the marriage- contract, to which Olrick was party, the 


„Benjamin Moodle of the ſum of L. 500 Sterling money, 


„ ſaid Henrietta Sinclair, with conſent of her ſaid future 
« huſband, hereby grants the receipt, and diſcharges the ſaid. 
A. Donald 


|D 
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© Donald Sinclair thereof; and which ſum the ſaid Henrietta 
“ Sinclair, with conſent of her ſaid future huſband, and he 


nas taking burden upon him for her, accepts of in full Catiſ-" 


faction to her of all ſhe can aſk or demand as portion-na- 


* tural, legitim, or upon any other account whatever, except- 
ing good-will allenarly.”. 


In the month of Auguſt 1766, Donald Sinclair of Olrick 
died, leaving iſſue, Charles Sinclair now of Olrick, the de- 


fender, his only ſon and heir, and the purſuer, his only 
daughter. 


By his death the defender ſucceeded to a land- eſtate of up- 


*. of L. 200 Sterling per annum of free rent. Not con- 
tented with this, and apprehending. as would ſeem, that by 
the above · recited clauſe in the purſuer's contract of marriage, 
ſhe was excluded from any claim upon the executry, he im- 
mediately took poſſeſſion of every thing left by his father, as 
of right belonging to him. 

The purſuer, ignorant of the law, and unwilling to have 
any diſpute with a brother, unleſs ſhe had the moſt ſolid 
ground, wrote inſtantly to Edinburgh for advice; and in re- 
turn being informed, that ſhe was not barred by the ſaid 
diſcharge, ſhe firſt applied to her brother, offering a ſubmiſ- 
ſion; but having received no explicit anſwer, ſhe imme- 


diately raiſed an edict before the commiſſary of Caithneſs, in 
order to her being decerned executrix qua neareſt in kin to her 


father. 


Soon thereafter Charles Sinclair raiſed another edict for his 
being decerned executor; and the commiſſary at firſt prefer- 
red him. But the purſuer having offered a bill of advocation 
to this court, the ſame was remitted, with inſtructions to the 
commiſſary, to recall the edit in favour of Charles Sinclair, 


and to prefer the purſuer to the office; reſerving to the ſaid 


Charles Sinclair to claim the executry as accords. This was 


done accordingly, and ſhe preferred, 23 to decreet- dative 


dated 18th April 1767. 
During 
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During the dependence of the competition, Charles Sin- 
clair, Eliſabeth Sutherland his lady, and Charles Mackenzie 
writer in Edinburgh, his agent, without any order of law, 
intromitted with, and carried off from Thurſo, where old 
Olrick died, and where his repoſitories were lying, the whole 
bonds, bills, and other documents of debts, falling under the 
deceaſed's executry, together with his caſh, and other move- 
able effects, to the defender's houſe of Bilbiſter, twelve miles 
from Thurſo; and that without leaving an inventory or re- 
ceipt for the ſame. 

The purſuer, after being decerned executrix, applied to the 
commiſſary of Caithneſs for opening and inſpecting the repo- 
ſitories in order to her confirmation; and a warrant, dated 
2d May 1767, being granted by the commiſſary for that pur- 
poſe, the purſuer required Charles Sinclair, and Eliſabeth Su- 
therland his lady, and Charles Mackenzie, to deliver up the 
bonds, bills, and other writs and documents of debt, lying 
money, and other moveable effects, upon inventory and re- 
ceipt, that the ſame might be confirmed; all which they re- 
fuſed to do. 

The purſuer thereupon brought againſt them a proceſs for 
exhibition of the ſaid writs, documents, and others, that ſhe 
might confirm the ſame as executrix to her father; and con- 
cluding alſo for damages and expences. 

This cauſe being called before the Lord Auchinleck Ordi- 
nary, the defenders repeated a ſummons of reduction and 
declarator of the before- mentioned decreet-dative, and of a 
confirmed teſtament which had thereafter been expede by the 
purſuer; and the defenders contended, That by the above- 
recited clauſe in the purſuer's contract of marriage, ſhe and 
her huſband had accepted of the ſum of L. 500 Sterling in 
full ſatis faction to her of all ſhe could aſk or demand as por- 
tion natural, legitim, or upon any other account whatever, 
excepting good-will allenarly ; and therefore that ſhe was cut 
off from all claim to any part of her father's executry. 
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The Lord Ordinary having heard long minutes of de- 
bate, was pleaſed, on the 3d December laſt, to make aviſan- 
dum to the Lords, and appointed parties procurators to pre- 
pare and give in informations. This was done accordingly ; 
and the ſingle queſtion therein treated of was, Whether the 
purſuer, by the above clauſe in her contract of marriage, 
was excluded from the father's executry? Your Lordſhips, 
upon the 16th June laſt, pronounced the following inter-- 
locutor : © The Lords find, That the purſuer, Henrietta 
„Sinclair, is not excluded from her father's executry by 
the diſcharge in her contract of marriage, but has right 
thereto by the confirmation produced: Aſſoilzie her and 
her huſband from the proceſs of reduction and declara- 
tor brought againſt them by Charles Sinclair, and decern 
therein accordingly ; and remit to the Lord Ordinary to 
proceed in the cauſe, and to do as he ſhall ſee juſt.” 
Againſt this interlocutor the defender has reclaimed : And 
as from what paſſed among your Lordſhips at adviſing the 
cauſe, the defender could have little hopes of obtaining any 
alteration- in the point decided, he has ſtarted a new point, 
namely, Suppoſing that the purſuer is not barred from the 
executry by the above clauſe in her contract of marriage, ne- 
vertheleſs, as ſhe expreſsly diſcharged. her legitim, the ſame 
ought to accrue to the defender. f | | 

Before. entering into theſe queſtions, which. are abſtract 
points of law, the defender has endeavoured to throw in a 
great many circumſtances of favour, or which he ſays tend 
to ſhew that the intention and meaning of all parties ſup- 
ported his conſtruction of the clauſe in the contract of mar- 
riage. This makes it neceſſary to take ſome notice of theſe 
things, which, as they never. ought to have entered the que- 
ſtion, ſo in judging of it they ſhould. be entirely laid aſide. 

He tells your Lordi{lnps firſt of all, of his having early. 
contracted ſundry debts when in the Dutch ſervice; and 
„that his father, inſtead of diſcharges, took conveyances 
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* thereto in name of truſtees, in order to deter him from fu- 
* ture contractions.” 

This circumſtance ſeems to import the very contrary of 
the concluſion which the petitioner endeavours to draw from 
it; for it would, ſeem to import, that old Olrick meant to 
make theſe a burden upon his ſon, not to make him a pre- 
ſent of them. Were it material to the cauſe, the reſpondents 
could ſhew, that her father paid above L. 1000 Sterling of 
debt for the petitioner, for which he took no bond, and 
probably thought this was giving him a very ſufficient ſhare 
of his moveables. 

The petitioner next takes notice, That in the reſpondent's 
contract of marriage, certain provifions were made out of her 
huſband's fortune, in contemplation of the L. 500 of tocher 
given her; © but that in no event is any additional provi- 
* fion either made for Mrs Moodie or her daughters :” As 
if that implied the father's intention to give her no more, 
becauſe he did not ſtipulate further proviſions from the huſ- 
band in his daughter's favour, upon ſuch an event. 

This is a moſt inconcluſive way of reaſoning ; and it is 
believed no inſtance can be given of any contract of mar- 
riage ſtipulating further proviſions on the part of the huſ- 
band, in caſe of the father's adding to che tocher, unleſs the 
father actually bound himſelf to make ſuch addition. The 
reaſon 1s plain ; becauſe a father has it always in his power 
to burden any addition he may afterwards make, with ſuch 
conditions as he ſhall think fit. 

The petitioner next mentions, © That old Olrick, a ſhort 
“ time before his death, in preſence of Mrs Moodie and 
* her huſband, delivered his purſe, keys, and ſeveral other 
things, to the petitioner ; and in particular, in their pre- 
ſence, he delivered to the petitioner a bond granted by 
„Mr Moodie to old Olrick, ſome years prior to this period, 
I. 178.“ 


Theſe facts, if they were material, are quite miſrepreſent- 
ed. 


* 
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ed. The reſpondents know nothing of his having delivered 
that bond to the petitioner. The keys were taken out of his 
pocket after he died; and as to his purſe, he ordered the 
woman who waited on him to take it out of his drawers, 
and give it him; kept it lying by him on the fide of the bed 
for two days; and when his ſon happened to come into the 
room, was obſerved to ſnatch it up, and hide it; by which 
this woman and the ſurgeon thought he meant it for ſome o- 
ther; and when at laſt he gave it to his ſon, they ſay he 
had loſt his fight, and was inſenſible: But his keys he ne- 
ver parted with. | | 
The reſpondent is ſorry to be obliged to ſpeak of theſe 
things, where ſo near a relation is concerned; neither does 
ſhe care to mention the many inſtances of ſtrong affection 
which her father ſhewed to her and her family, and which 
could be proved both by witnefles and by letters. 

But the moſt ſurpriſing circumſtance of all, which the pur- 
ſuer urges, and repeats, is the reſpondent's and her huſband's 
acquieſcence in the petitioner's right. It is true, they made 
no clamour upon occaſion of Olrick's death; they thought it 

prudent, before making any demand, to write to Edinburgh 

for advice, whether their claim was well founded. They 
did this by the firſt poſt; and the moment they got an an- 
ſwer, they offered a ſubmiſſion, and took the other ſteps 
that have been recited. Can this be called acquieſcence in 
the petitioner's right? Or, rather, muſt it not appear to your 
Lordſhips, that the petitioner's urging and inſiſting upon 
this, and ſuch circumſtances as have been taken notice of, is 
a proof how ſenſible he is of the weakneſs of his pretenſions 
in the field of fair argument: 1 | 

Under this predicament alſo. comes the judgement of the 
commiſſary, who is ſaid to have drawn the contract of mar- 

riage. If inferior judges might interpret deeds according to 
what, from extraneous circumſtances, they thought was the 
meaning of parties ; or rather, if they might have the liberty 


of 


171 
of ſupplying clauſes in deeds; and from their doing ſo, if it 
was to be inferred, that ſuch was the intention of the maker 
of the deed; this would be giving theſe inferior judges a 
power which no judge ever aſſumed. Such an argument ſure- 
ly merits no norice. 

Having thus endeavoured to lay foreign circumſtances out 
of the queſtion, the reſpondent {ſhall proceed to the true 
points which are the proper ſubject of debate. The firſt re- 
lates to the executry. The clauſe in their contract of mar- 
riage has been already recited, by which ſhe and her 
huſband accept of the ſum therein mentioned, © in full ſatis- 
“faction to her of all ſhe can aſk or demand, as portion- 
* natural, legitim, or upon any other account whatever, ex- 
“ cepting good-will allenarly.“ 

It is not the genius of any law known to the reſpondents, 
to extend the general words of a diſcharge beyond the parti- 
culars that may be ſuppoſed to have been in contemplation 
at the time the diſcharge was granted. Far leſs is it the ge- 
nius of law to extend general words of a diſcharge to a debt 
not then in exiſtence; and ſtill Jeſs, to extend a general diſ- 
charge to what 1s not properly a debt at all. The very con- 
trary of all theſe are the fixed principles of law. 

The debts and claims which a younger child may be ſup- 
poſed to have againſt a father, are of various kinds. There 
may be debts owing by tranſactions between them, or others 
upon their account. The reſpondent has been aſſured, that 
rhere was a ſum of 5500 merks left to her by her granduncle 
Henry Budge, and depoſited with her father upon her ac- 
count. She might have claims by her mother's contract of 
marriage, which the never had 4 wa to ſee; and ſhe cer- 
tainly had a claim to her legitim; a claim which ſome of our 
lawyers, particularly Lord Dirleton, have underſtood to be 
a right competent to children even during the father's life. 
Of this and all other claims that did or might ſubſiſt at the 
time, it was natural to take a diſcharge; and general words 
cannot 
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cannot be ſuppoſed to import more. Diſcharge always» pre- 
ſumes a debt. No perſon ever thinks of 'aſking a diſcharge 
of what is not a debt, but merely an eventual right, which 
it is in his own power to prevent from ever being effectual. 
It would therefore be the more abſurd to give ſuch a con- 
ſtruction to general words by mere implication. It is upon 
this account, that by deciſions in many inſtances, to be here- 
after mentioned, your Lordſhips have not given that con- 
ſtruction to diſcharges, even containing the words, in and 
through the father's deceaſe. _ | 
Buy the Roman law, an expreſs diſcharge of the hope of 
ſucceſſion was null and void. © Pater inſtrumento dotali 
* comprehendit, filiam ita, dotem accepiſſe, ne quid aliud ex 
e hereditate patris ſperarer: eam ſcripturam jus ſucceſſionis 
* non mutaſſe conſtitit; privatorum enim cautionem legum 
auctoritate non cenferi. J. 16. D. De quis et legit. He- 
red. 

By our law, a renunciation made to a father of ſucceſſion 
in heritage would have no effect; it would have none even in 
moveables, where the renouncer has the ſole right of ſucceſ- 
| fion: and there ſeems. this reaſon for it, that as the heir ſuc- 
ceeds in uniuerſum Jus defunct, ſo every right acquired to the 
defunct by the renunciation falls to the renouncer, in the cha- 
racter of him. Indeed, where there is another heir in eoden: 
gradu, who would have concurred with the renouncer, as in 
the caſe of more younger children, there the law has been ex- 
tended to give the renunciation effect. But this has only 
happened where the right of ſuccęſſion was diſcharged in the 
moſt expreſs terms; and even clauſes bearing, all that might 

be claimed or demanded in and through the father's deceaſe, have 
not been thought ſufficient to import ſuch a diſcharge. 

The reſpondent, upon theſe principles, might contend, 
That although ſhe had expreſsly diſcharged all that ſhe might 
or could ſucceed to at her father's death, yet as there are no o- 
ther younger children who could pretend to concur with her, 


therefore 


therefore the very renunciation made by her muſt have ac- 
crued to herſelf as ſole heir to her father in mobilibus; and ſhe 
muſt have for ever excluded the petitioner, as if he had been 
a collateral, or in a more diſtant degree. But ſhe has no occa- 
fion to plead the point ſo high, ſeeing, ſo far from diſchar- 
ging hope of ſucceſſion, ſhe has not even diſcharged claims that 
might accrue to her by her father's deceaſe. 

The doctrines above laid down by the reſpondents are con- 
firmed by many deciſions ; particularly in the caſe of Chiſ- 
holm contra Chiſholm, obſerved by Goſsford, 19th July 
r672; and which ſtands collected in the Dictionary in theſe 
words. | 

Bonds of proviſion by a father to his younger children, 
bearing, in ſatisfaction of their bairns part, and with pay- 
* ment of which the heir was expreſsly burdened, were 
found to give the father only facultatem teſtandi upon the 
* childrens third, as well as his own part of the moveables ; 
* and therefore he dying without leaving their third in le- 
gacy, it was found not to fall to the heir, who had con- 
„ firmed himſelf executor-dative, but that it returned to 
© themſelves as neareſt of kin; for which, as alſo for their 
* bonds of proviſion, they might purſue the heir-executor.” 

Again, in the caſe of Andrew Pringle againſt Aliſon 
Pringle, in the year 1741, (not printed), Andrew Pringle 
had got his portion, and granted receipt to his father of his 
legitim, and of all he could aſk, crave, or claim, of his ſaid fa- 
ther, either in his lifetime, or in and through his deceaſe. Ali- 
ſon Pringle, the other younger child, claimed the whole of 
the executry. But the Lords found Andrew Pringle intitled to 
a ſhare of the executry, notwithſtanding the diſcharge above 
mentioned. 3 
In the caſe of Robert Anderſon, againſt Patrick and other 
Anderſons, his brothers and fiſters by a ſecond marriage, 
22d November 1742, collected by Mr Alexander Hume, Ro- 
bert Anderſon granted to his father a diſcharge in full of all 


C , intromiſſions 
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intromiſſions with Robert” s effects, as alſo in full of his bairng- 
part of gear, or any other claim or demand he myght have againſt 
his father, by and throw gh his deceaſe, or for aur other cauſe” or. 
occaſion whatever. And it concludes with a declaration, That 
the generality of the ſaid diſcharge Should be as valid and effecx 
tual, to all mtents and purpoſes, as if every particular had been 
mentioned and inſerted therein ; whereanent he Robert diſpenſes for. 
ever. In this caſe, the Lords found, © That the diſcharge. 
granted by Robert Anderſon does not comprehend his. 
right of ſucceſſion to his ſhare of the dead's part. | 9 

In theſe two caſes Jaſt mentioned, the diſcharge was found 
not to bar the claim for executry, even though it bore the 
words in and through the father's deceaſe. Is it not ſurpriſing, 
rherefore, that the petitioner ſhould take upon him to ſay, 
** That it ſeemed to be admitted, that if the clauſe had bore. 

* theſe words, it would have been effectual to cut the re- 
„ ſpondent out of all claim for any part of the executry.” So. 
far Tom making any ſuch admiſſion, the reſpondent's argu» 
ment is, that theſe caſes are ſtronger than hers, and that ſhe 
has no occaſion to.plead her point ſo high, ſhe having only, 
diſcharged what © ſhe could aſk or demand” in general; 
which can only refer to actual debts, and cannot, by any im- 
plication of words, be extended to a hope of ſucceſſion. 

It is alſo ſubmitted to your Lordſhips, with what juſtice or 
propriety the petitioner has aſſerted, © That theſe deciſions 
do no wiſe apply to the preſent plea; and that with a. lit- 
i tle attention the diſtinction is obvious, and no wiſe repug- 
* nant to the principles which he has endeavoured to eſta- 
* bliſh.” He might have argued, if he had thought proper, 
that theſe, and the whole other deciſions upon the point, are 
wrong, and ought at once to be changed; but ſurely it cannot be 
ſaid, they are not in Point, ſeeing they are expreſsly ſo, and 
even beyond it. 

Againſt theſe expreſs and late deciſions, the two old ones 
quoted by the petitioner can have no weight. In that of Fou- 


biſter, 
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bifer, obſerved by Lord Fountainhall, we have not the par- 
ticular ſtyle of the diſcharge and renunciation ; ſo no certain 
concluſion can be drawn from it; and it appears only to have 
been.a query ſtated to the Lords, by Lord Whitelaw, with- 
out any. information or hearing of the parties. 

The other deciſion, of Sandylands, is not in point; as it 
bore, all that the daughter could ſicceed to by the deceaſe of 
her father, any manner of way. This was an expreſs diſ- 
charge of ſucceſſ on. Further, the fiſter who was preferred to 
her in the competition, had an expreſs clauſe in her contract 
of marriage, that, the payment of her tocher notwithſtanding, 

e ſhould ſtill be. a bairn of the houſe, and have her ſhare with 
52 other bairns of the family. None of theſe conſiderations: 
occur in the preſent caſæ, where no right of ſucceſſion is diſ- 
charged, either expreſsly or by implication. 

What has been ſaid makes it unneceſſary to take much no- 
tice of the ſtreſs which the petitioner has laid upon the excep- 
tion in the end of the clauſe, viz. excepting good. ⁊uill allenar- 
ly;- words which rather fortify the defender's conſtruction, 
namely, that ſhe did not mean to renounce. any rights that 
might accrue to her by her father's good-will, whether ex- 
preſſed by direct acts in her favour, or implied, by leaving 
her natural right to take Place according to the diſpoſition 
of law. 

The. RY EN SS ſhall conclude the argument upon this. 
point, with obſerving, that the petitioner has all along ar- 
gued his caſe, as if the favour of law lay upon his ſide, and 
that the reſpondent is taking an advantage contrary to law 
and juſtice, But ſhe apprehends the. very reverſe of this is 
the truth. She would beg leave to aſk, what law of natural 


juſtice is there to ſupport tuch an unequal diſtribution of the - 


father's effects as the petitioner is contending for? Or if he- 
means the law of this kingdom, that law only gives him 
the ſucceſſion in the heritable ſubjects, and the very ſame law 
makes the rel pondent the heir in mobilibus, unleſs he deſires to 


collate, 
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collate, to which ſhe has no manner of objection. It is he 
therefore that is endeavouring, by wreſting e words, to 
overturn natural juſtice, as well as the undoubted principle 
and diſpoſition of the law of this kingdom. 

The reſpondent would not have ſaid ſo much upon the firſt 
point in the petition, relative to the executry, as the court 
ſeemed to have ſo little doubt upon it; but it is ſtrictly 
connected with the ſecond point, and lays the foundation for 
the argument upon it. 

The petitioner's plea is, That ſuppoſing your Lordſhips 
to adhere to your interlocutor relative to the executry, he 
is nevertheleſs intitled to infiſt for retention of what part 
of theſe effects he can claim as heirſhip; and in virtue of 
his right of legitim, now competent to him through the re- 
nunciation of his ſiſter.“ 

Neither of theſe claims are affected by your Lordſhips in- 
terlocutor, ſuppoſing it to ſtand unvaried, as theſe queſtions 
were not before ſtated to your Lordſhips, and would of 
courſe have fallen to have been heard by the Ordinary. In- 
deed with reſpe& to the heirſhip moveables, the reſpondent 
never bee of diſputing them with the petitioner, who has 
undoubtedly a clear right to every moveable that falls under 
that denomination. But, a 

With reſpe& to the legitim, the caſe is extremely differ- 
ent. The propose which the reſpondent maintains to be 
the fixed principle and rule of our law, is laid down by Mr 
Erſkine in theſe words. That the renunciation of the legi- 
„tim, where the renouncer is the only younger child, has 
e theeffe to convert the whole ſubject thereof into dead's part, 
which will therefore fall to the renouncer himſelf, as next. 
of kin, if the heir be not willing to collate the heritage with 
him.” This has been determined by a variety of decifions. 
By our law, the eldeſt ſon has properly no legitim. The herita- 
ble ſubjects are his legitim, if one may be allowed ſo to ſpeak. 
Where ever there are younger children, they alone are intitled 
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to the pars legitima, unleſs the heir thallrenouncethis charac- 
ter of heir, and offer to collate, whereby he becomes a bairn in 
the houſe. But where there are no younger children, the heir 
unites both characters of heir and executor; and, in competi— 
tion with a relict or a diſponee, is allowed to take a pars egi- 
tina; becauſe, to deny him this benefit, might put him in a 
worſe ſituation, on occaſion of ſuch a competition, than if 
there were alſo younger children at the time, by means of 
collating with whom, he might diminiſh the reli or diſpo- 
nee's ſhare, And it was upon this principle alone that your 
Lordſhips, in the year 1737, in the caſe of Juſtice contra his 
father's diſponee, found him intitled to a legitim, and redu- 
ced the diſpoſition, in ſo far as prejudicial thereto. But, ſo far 
as the reſpondent has learned, in every caſe that has ever yet 
occurred, where there were younger children, your Lordſhips 
have uniformly found, that the heir had no right to any = 
of the executry or legitim, without collating. Thus, in the 
caſe of Chiſholm contra Chiſholm, above mentioned, it was 
expreſsly found, That ſuch a proviſion gave the father facul- 
tatem teſtandi upon the childrens third, as well as upon his 
own part of the moveables; and therefore he dying without 
leaving their third in legacy, it returned ro themſelves as 
- neareſt of kin. This decifion is preciſely in point. There is 
a later one no leſs ſo, of the 22d February 1749, collected 
by Falconer. James, the ſecond ſon of Andrew Agnew, grant- 
ed receipt to his father for a ſum, and diſcharged him there- 
of as his bairn's part of gear. In a competition betwixt his 
aſſignee and Robert his eldeſt brother, Robert pleaded, That 
hk the dead's part belongs to James az executor, yet he 
having renounced his legitim, the ſame belongs to the heir, 
becauſe legitim is due to an heir, when he is an only child. 
It was anſwered, That the diſcharge of the legitim operated 
in favour of the dead's part. The interlocutor upon this“ re- 
“ pelled the defence (made for Robert), in reſpect that the 
fſaid James Agnew, the ſecond ſon, was the only child ſur- 
D | * vived 


EN 
vived the father, except Robert the heir; and that the ſaid 
father died inteſtate.” | 

In a reclaiming bill againft this interlocutor, (which was 
pronounced by the Lord Ordinary), it was pleaded, That the 
diſcharge granted by James the ſecond ſon, ought certainly 
to have ſome effect, which it cannot have according to his 
claim: for it cannot be available to give the right of teſting 
to the father; as it is ſettled, that ſuch diſcharges, where 
there are more children, do not increaſe the dead's part, but 
the whole legitim is due to the other children, as in the caſe 
of Begg, 18th November 1737; and a fingle child in familia, 
although heir, was found to have right to legitim in Mr Ju- 
ſtice's caſe. 

Anſwered, In no caſe can the heir concur with another 
child as to moveables, without collating the heritage; and the 
effect of renouncing the legitim is to increaſe the right of the 
other younger children; or, if they all renounce, to increaſe 


the dead's part, as in the caſe of Chiſholm, In Mr Juſtice's 
caſe, there was but one ſon. 


The Lords adhered. 


Pleaded, in another reclaiming petition, That the heir has 
in him both a child's right, and the right of next of kin; on- 
ly he cannot ule either of theſe againſt the perſons who con- 
cur with him in them, without collating the heritage. But 
againſt thoſe who do not concur, he has the full advantage 
of theſe rights; as, for inſtance, againſt the relict or the exe- 
cators of the defunct, other than the children in familia: for 
children who have renounced do not concur; and againſt 
them he can uſe his right. 

Anſwered, The heir has no right to legitim where there are 
other children; and the effect of their renouncing is the ex- 
tinguiſhing it, ſo as the whole becomes dead's part, and he 
cannot touch the executry without collating. 

The Lords again adhered, 
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Thus ſtands this deciſion, which the reſpondent has uſed the 
freedom to ſtate the more particularly, that your Lordſhips 
may ſee, it is not only preciſely in point, but that it was twice 
deliberately and fully conſidered by the court; and that ſo 
far from being a ſingle deciſion, ſeveral others are quoted in 
the courſe of the pleadings, which ſupport the doctrine main— 
tained in it, particularly that of Chiſholm above mentioned. 

The petitioner has ſaid, That his doctrine ſeems to be 
laid down by every writer on the law, and confirmed by a 
train of deciſions, moſtly collected in the Dictionary, under 


the title of Legitmn, p. 543+ Stair, new edition, p. 531. § 48. 
and 49.” 

But the reſpondene 3 imagines the petitioner has greatly miſ- 
apprehended Lord Stair. His Lordſhip's words are theſe, 
48. Heirs are excluded from the bairns part, though in 

„ the family, becauſe of their proviſion by the heritage, ex- 
“ cept in two caſes : Fiyſt, If the heir renounce the heritage 
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That a renunciation by a child of his claim of legitim 
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* had the ſame effect as his death in favour of the other 
* children intitled thereto; and that the ſhare of the renouncer 
* divides among the reſt.” 25 

But your Lordſhips will obſerve, that this deciſion relates 
only to the caſe where there are other younger children, and 
has no connection with the preſent caſe, of a competition with 
the heir. 


In respect whereof, the reſpondents flatter themſelues your 
Lord/hips will have no difficulty in adhermg to your former 
interlocutor; and of further finding, That-the defender Charles 
Sinclair has no title to compete with the purſuer for any part 
of the moveables under the name of legitim. 


JO. SWIN TON junior. 
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